F1OOOResearch

F1000Research 2021, 10:230 Last updated: 24 SEP 2021

RESEARCH ARTICLE

'.) Check for updates

COVID-19%}5R & HAREZFEIMRIET 5 AME : HiEI2TIILI
I EWNERFRIEEEICEEB L T [version 2; peer review: 2

approved]

|[HRE : COVID-19% 5 HARESE  Hiflr U 7L T U HERNERFINEBEEICEBL T

COVID-19 measures and human rights guaranteed by

the Japanese Constitution [version 2; peer review: 2 approved]

Previously titled: COVID-19 measures and the Japanese Constitution

FRILZE
WEAS AXHER, B

Hajime Akiyama

Faculty of Humanities and Social Sciences, University of Tsukuba, Tsukuba, Ibaraki, 305-8571, Japan

V2 First published: 23 Mar 2021, 10:230
https://doi.org/10.12688/f1000research.50861.1

Latest published: 14 Sep 2021, 10:230
https://doi.org/10.12688/f1000research.50861.2

EE

202053 ALK, HARICEWTIZHFHE 1 > 7 LI VY ERHRIRIEEED
COVID- 19 ERDALHBRIZEI Z R L TS feo BEICEDE. KREPE
FEREMROER - 57 - %, FHEREFIITON TSI/, hsic
IFARERENRET 2 EXOEHRCHEBOBEHZFIRY 3AELH 5.
ZITAEIE. TCOVID-190H L L TOURECEXRKREEMRDOES - 5
T MR RUAHBERERIC. BELOHKND LLIZEFIIHZH 21
Y—F - JIRFa>e LTREZT ol £lew 2021F28ICHAHE
ATNhcCrzBEX THROHZBEBIIFELIZDOSNZD LOHR
TN o Teo ARIE. BXAEREDREY 2 Atz MEAOBRZ
RETZ82 RO MEAOBHZFIRL S 38R ICHTTRE LT
BADBHZRET 2HMRL LTIZ. BEXOBHEBHOBHNETFSN
%, ChESDBERIZEICEE. BERVBREROBH (FE2XK) RV
BAFEEME (F29%%) ICE&DREEIN D, F7o. L£atE (F13%) « L5
- NREE (F25%) RULKHOBAE (F13%) NOBE LB ZEAD
BHIIHERINDS 5. KEIE. EtE. £HFE - SREERVRHEOBEAL
DERH 5. BEREREIERDOBHARUVBEEOBHOHIRY 5COVID-
19 ZFAL THE D BAFHCOVID-19ICHER T 2 EMAD U R Z{E
BEIEZEEEZE>TWVWBEEERLT, ISICHAIRAIZRETTIHER
HB3DDOD. BAIFROHZEEZHFBELTWVWB LR LT,

Abstract

Since March 2020, the Act on Special Measures for Pandemic Influenza

Open Peer Review

Reviewer Status ¥

Invited Reviewers

1 2
version 2
. vy v
(revision) report report
14 Sep 2021
version 1 v ?
23 Mar 2021 report report

1. Hajime Yamamoto, Keio University, Tokyo,

Japan

2. Masahiro Sogabe, Kyoto University, Kyoto,

Japan

Any reports and responses or comments on the

article can be found at the end of the article.

Page 1 of 23


https://f1000research.com/articles/10-230/v2
https://f1000research.com/articles/10-230/v2
https://f1000research.com/articles/10-230/v2
https://f1000research.com/articles/10-230/v2
https://f1000research.com/articles/10-230/v2
https://f1000research.com/articles/10-230/v2
https://f1000research.com/articles/10-230/v2
https://f1000research.com/articles/10-230/v2
https://f1000research.com/articles/10-230/v2
https://f1000research.com/articles/10-230/v2
https://f1000research.com/articles/10-230/v2
https://f1000research.com/articles/10-230/v2
https://f1000research.com/articles/10-230/v2
https://f1000research.com/articles/10-230/v2
https://f1000research.com/articles/10-230/v2
https://f1000research.com/articles/10-230/v2
https://orcid.org/0000-0002-2251-8324
https://orcid.org/0000-0002-2251-8324
https://doi.org/10.12688/f1000research.50861.1
https://doi.org/10.12688/f1000research.50861.2
https://f1000research.com/articles/10-230/v2
jar:file:/work/f1000research/webapps/ROOT/WEB-INF/lib/service-1.0-SNAPSHOT.jar!/com/f1000research/service/export/pdf/#
jar:file:/work/f1000research/webapps/ROOT/WEB-INF/lib/service-1.0-SNAPSHOT.jar!/com/f1000research/service/export/pdf/#
https://f1000research.com/articles/10-230/v1
jar:file:/work/f1000research/webapps/ROOT/WEB-INF/lib/service-1.0-SNAPSHOT.jar!/com/f1000research/service/export/pdf/#
jar:file:/work/f1000research/webapps/ROOT/WEB-INF/lib/service-1.0-SNAPSHOT.jar!/com/f1000research/service/export/pdf/#
http://crossmark.crossref.org/dialog/?doi=10.12688/f1000research.50861.2&domain=pdf&date_stamp=2021-09-14

F1OOOResearch

F1000Research 2021, 10:230 Last updated: 24 SEP 2021

and New Infectious Diseases Preparedness and Response has been a
significant statute in dealing with COVID-19 in Japan. The Act
mandates requests, instructions and orders for business suspension
and shortened business hours, as well as stay-at-home requests.
These measures limit freedom of movement and establishment,
guaranteed rights under the Japanese Constitution. This article poses
the following research question: “Does the Japanese Constitution
allow measures against COVID-19 such as requests, instructions and
orders for business suspension and shortened business hours, and
stay-at-home requests?” It also asks: “Are measures with penalties
allowed by the Constitution?” given the fact that the penalties were
introduced in February 2021. This paper introduces constitutional
concepts that guarantee or limit individual freedom. Concepts that
guarantee individual freedoms include freedom of establishment and
movement. These freedoms derive from the constitutional values of
freedom to choose one’s occupation and choose and change one’s
residence (Art. 22) and the right to own or hold property (Art. 29).
Concepts that limit individual freedom include the right to life (Art. 13),
welfare rights and public health (Art. 25), and public welfare (Art. 13).
Individual freedom that threatens right to life, welfare rights and
public health, and public welfare may not be guaranteed. This paper
argues that the Constitution allows the measures against COVID-19
limiting freedom of establishment and movement from the
perspectives of the right to life, welfare rights, public health, and
public welfare, and the government is responsible for reducing the
risk to life from COVID-19. It also argues that the Constitution permits
measures with penalties, while proportionality needs to be
considered.
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